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 1.  TIME:  9:00   CASE#: MSC18-00216 
CASE NAME: CHEVRON U.S.A.  VS.  WILLIAMS SCOTSMAN 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY CHEVRON U.S.A., INC. 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion for summary adjudication is denied.  The basis for this ruling is 

as follows. 

 A. Plaintiff’s Issue No. 3. 

 In Part B of this ruling below, the Court finds that the only issue properly presented by 

plaintiff’s motion is plaintiff’s Issue No. 3.  Plaintiff there seeks summary adjudication that 

plaintiff is entitled to judgment against defendant, on the First Cause of Action for breach of 

contract, in the total sum of $23,125,538.  The Court denies summary adjudication of Issue 

No. 3 on the following grounds. 

  A-1. Lack of Admissible Evidence. 

 Plaintiff has not supported its motion with admissible evidence, based on the evidentiary 

rulings set forth in Part C below.  For example, plaintiff has not properly authenticated the Excel 

spreadsheet that assertedly establishes the dollar amount of contract damages that plaintiff is 

entitled to recover under Issue No. 3.  (Fact No. 48; Mattern Dec., ¶ 44; Plaintiff’s Index, 

Exhibit 43.  See Serri v. Santa Clara University (2014) 226 Cal.App.4th 830, 855 [the fact that 

a document is produced in discovery does not make it automatically admissible].) 

 Because plaintiff has not supported its motion with admissible evidence, plaintiff has not 

shifted to defendant the burden of coming forward with opposition evidence.  (See generally, 

Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 854-855.)  This constitutes the first of 

three independent grounds for denying summary adjudication. 

  A-2. Contract Interpretation. 

 The Court finds that the subject contract language, “any consideration received as 

a result of” prohibited kickbacks, is ambiguous.  Plaintiff’s interpretation is that the language 

requires defendant to reimburse plaintiff for all payments made to defendant over the entire 

course of the parties’ three contracts, without any accounting for the benefits plaintiff received 

under the contracts.  Defendant’s interpretation is that the language would require defendant 

to compensate plaintiff only for any unfair advantage defendant may have obtained through 

the kickbacks. 

  The Court denies summary adjudication because defendant’s interpretation is 

reasonable, and there is a triable issue of fact concerning which party’s interpretation best 

reflects the parties’ mutual understanding at the time of contract formation.  In making this 

finding, the Court uses the following analytical framework: 
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Under the parol evidence rule, a party is not allowed to introduce extrinsic 

evidence of a prior agreement contradicting a writing which was intended by the 

parties to be a final expression of their agreement as to those terms.  (Code Civ. 

Proc., § 1856, subd. (a).)  One exception to the parol evidence rule is that 

extrinsic evidence may be introduced to explain the meaning of ambiguous 

contractual language. "The test of whether parol evidence is admissible to 

construe an ambiguity is not whether the language appears to the court 

unambiguous, but whether the evidence presented is relevant to prove a 

meaning to which the language is 'reasonably susceptible.' "  (Winet v. Price, 

supra, 4 Cal.App.4th at p. 1165, quoting Pacific Gas & E. Co. v. G. W. Thomas 

Drayage etc. Co. (1968) 69 Cal.2d 33, 37 [69 Cal.Rptr. 561, 442 P.2d 641, 40 

A.L.R.3d 1373].)  

In Winet v. Price, supra, the court suggested the following analysis in determining 

whether the ambiguity exception permits introduction of parol evidence as to the 

meaning of the contract: (1) What is the construction of the contract urged by the 

proponent of the parol evidence? (2) Is the contract reasonably susceptible to 

this construction?  [Emphasis added.] (3) If so, did the parties intend this 

construction?  (4 Cal.App.4th at p. 1165.) 

(Consolidated World Investments, Inc. v. Lido Preferred Ltd. (1992) 9 Cal.App.4th 373, 379.) 

 The existence of a triable issue of fact concerning the proper interpretation of the 

subject contract language constitutes the second of three independent grounds for denying 

summary adjudication. 

  A-3. Unlawful Penalty Or Forfeiture. 

Even if it were established that plaintiff’s interpretation is the only correct interpretation, 

there would still be a triable issue of fact as to whether the subject contract language operates 

as an unlawful penalty or forfeiture.  (See Ridgley v. Topa Thrift & Loan Assn. (1998) 17 Cal.4th 

970, 977-978 [any provision by which money or property would be forfeited without regard to the 

actual damage suffered would be an unenforceable penalty].)  The Court notes that plaintiff has 

not fairly presented the issue of whether the remedy it seeks constitutes a valid penalty or 

forfeiture, because plaintiff consistently refers to the entire amount it paid defendant under the 

parties’ three contracts as actual consequential damages. 

An example of plaintiff’s approach is found in plaintiff’s notice of motion, where plaintiff 

states as follows: 

As a result of these breaches, WSI damaged Chevron in the amount of 

$4,941,817 in maintenance charges and $18,183,721 in other charges, for a total 

of $23,125,538 in damages. 

These figures suggest that plaintiff will go on to demonstrate how breaches of contract actually 

caused plaintiff consequential damages, and that plaintiff will do so by calculating the two 

component figures plaintiff recites.  In fact, however, those two component figures have no 
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relationship to plaintiff’s own calculation of its actual consequential damages, as recited in the 

separate statement.  That calculation is as follows: 

  Improper markups:   $    782,074  (Fact No. 30) 

  Improper maintenance charges: $ 3,176,218  (Fact No. 37) 

  TOTAL:    $ 3,958,292 

Thus, plaintiff’s notice of motion obscures the fact that plaintiff is seeking approximately 

$1.8 million more in maintenance charges than plaintiff’s own calculation shows it was 

overcharged for maintenance, and approximately $19 million more in total recovery than 

plaintiff’s own calculations show it was overcharged in all respects. 

 Where then did the figures in the notice of motion come from, if not from the calculations 

recited in the separate statement?  The $4.9 million in maintenance charges comes from an 

Excel spreadsheet produced by defendant that itemizes defendant’s receipts (Fact No. 48), and 

not from the “Contract Audit Summary” assertedly showing plaintiff’s damages (Fact No. 37).  

This $4.9 million figure has no function in calculating plaintiff’s damages, because it is merely a 

component of defendant’s unaudited itemization of its own receipts. The $18 million in “other 

charges” is equally unhelpful; it was calculated by subtracting $4.9 million from the total receipts 

of $23 million, and bears no relationship to plaintiff’s calculation of the amounts that plaintiff was 

overcharged.  Breaking defendant’s total receipts into two components and then adding those 

two components back together does not change anything: Chevron’s only theory supporting the  

$23 million figure is that it is entitled to “all consideration” paid. 

The existence of a triable issue of fact concerning whether plaintiff’s interpretation of the 

subject contract language would result in an unlawful penalty or forfeiture constitutes the third of 

three independent grounds for denying summary adjudication. 

 B. The Issue Presented By Plaintiff’s Motion. 

  B-1. Plaintiff’s Opening Papers. 

The Notice of Motion 

 In the notice of motion, plaintiff seeks “an order summarily adjudicating Chevron’s cause 

of action against Defendant Williams Scotsman, Inc. (WSI) for breach of contract.”  (Notice, p. 2, 

lines 2-6.)  Plaintiff elaborates on the relief it seeks as follows: 

This motion is made under Code of Civil Procedure section 437c, et seq., 
on the ground that the undisputed material facts demonstrates [sic] that WSI 
breached its contracts with Chevron and damaged Chevron as a result of this 
breach.  In particular, WSI breached its contracts by (a) invoicing Chevron for 
work it received as a result of the payment of kickbacks by one of its 
subcontractors, (b) double billing for maintenance services, (c) marking up 
invoices from subcontractors and billing Chevron the marked up amount, and 
(d) failing to submit its subcontractor invoices in support of those charges.  As a 
result of these breaches, WSI damaged Chevron in the amount of $4,941,817 
in maintenance charges and $18,183,721 in other charges, for a total of 
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$ 23,125,538 in damages. 
 

(Notice, p. 2, lines 7-15.) 

The operative pleading is the Second Amended Complaint, filed on August 13, 2021.  

The Court assumes that plaintiff seeks summary adjudication of this pleading’s First Cause of 

Action, captioned “Breach of Contract.”  (SAC, pp. 15-17, ¶¶ 39-46.)  The Second Cause of 

Action, captioned “Breach of the Implied Covenant of Good Faith and Fair Dealing,” is also 

contract-based, but plaintiff does not discuss an implied covenant theory in the opening or 

reply papers. 

The Separate Statement 

 Plaintiff has organized its separate statement with reference to four issues.  Plaintiff 

states these issues as follows: 

Issue One: WSI added prohibited “markups” to its invoices to Chevron and 
failed to provide contractually required documentation that would 
have disclosed those markups. 

 
Issue Two: WSI double billed for monthly and emergency maintenance 

between October 1, 2008, and March 31, 2013. 
 
Issue Three: WSI’s subcontractor paid Matthews cash kickbacks, and WSI 

failed to disclose those payments and other conflicts of interest. 
 
Issue Four: The 2008, 2013, and 2016 contracts between Chevron and WSI 

were fully integrated and required any modifications be made in 
writing. 

 
 

The Supporting Memorandum 

 In the supporting memorandum, plaintiff describes the relief plaintiff seeks in this motion 

as follows: 

Below, Chevron explains the damages it is entitled to for each separate breach 

but, to be clear, Chevron seeks a total of $23 million damages in this motion 

[emphasis added].  Should the Court deny the motion, Chevron reserves the right 

to seek these and additional damages at trial.  Although Chevron does not seek 

summary adjudication for all of the damages caused by WSI’s improper billing, it 

reserves all rights to pursue damages for those claims at trial.  In addition, should 

the Court grant any part of Chevron’s motion, Chevron will seek its contractually 

permitted attorney fees’ in a post-trial motion, including under Cal. Civ. Proc., 

§ 1717. 

(Memorandum, p. 6, lines 25-28 [footnote 1].)  This language is discussed further below. 
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  B-2. Defendant’s Objection. 

 Defendant objects to the discrepancy between plaintiff’s notice of motion and plaintiff’s 

separate statement.  Defendant bases its objection on rule 3.1350 of the California Rules of 

Court, which provides in pertinent part as follows: 

If summary adjudication is sought, whether separately or as an alternative to the 

motion for summary judgment, the specific cause of action, affirmative defense, 

claims for damages, or issues of duty must be stated specifically in the notice of 

motion and be repeated, verbatim, in the separate statement of undisputed 

material facts. 

(Id., subd. (b).) 

Defendant’s objection is overruled.  The Court exercises its discretion to excuse 

plaintiff’s procedural error because any discrepancy between plaintiff’s notice of motion and 

plaintiff’s separate statement is not prejudicial.  (Cf. Castillo v. Glenair, Inc. (2018) 23 

Cal.App.5th 262, 282-283 [“the trial court has discretion to consider evidence not included in the 

moving party's separate statement and to grant summary judgment despite an inadequate 

separate statement”].)  

  B-3. The Court’s Analysis of the Relief Available 
To Plaintiff Through This Motion. 

Issue Nos. 1 and 2 

  Plaintiff’s Issue Nos. 1 and 2 read as follows: 

Issue One: WSI added prohibited “markups” to its invoices to Chevron and 
failed to provide contractually required documentation that would 
have disclosed those markups. 

 
Issue Two: WSI double billed for monthly and emergency maintenance 

between October 1, 2008, and March 31, 2013. 
 

The Court finds that it cannot grant summary adjudication of Issue Nos. 1 and 2 because they 

would not entirely dispose of plaintiff’s First Cause of Action. 

 Section 437c provides in pertinent part as follows: 

(f) 

(1) A party may move for summary adjudication as to one or more 

causes of action within an action [emphasis added], one or more 

affirmative defenses, one or more claims for damages, or one or 

more issues of duty, if the party contends that the cause of action 

has no merit, that there is no affirmative defense to the cause of 

action, that there is no merit to an affirmative defense as to any 
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cause of action, that there is no merit to a claim for damages, as 

specified in Section 3294 of the Civil Code, or that one or more 

defendants either owed or did not owe a duty to the plaintiff or 

plaintiffs. A motion for summary adjudication shall be granted only 

if it completely disposes of a cause of action, an affirmative 

defense, a claim for damages, or an issue of duty. 

[ … ] 

(p) For purposes of motions for summary judgment and summary 

adjudication: 

(1) A plaintiff or cross-complainant has met his or her burden of 

showing that there is no defense to a cause of action if that party 

has proved each element of the cause of action entitling the party 

to judgment on the cause of action [emphasis added].  …. 

Under this statutory language, the only claim for damages that is properly the subject of 

a motion for summary adjudication is a claim for punitive damages.  (See, DeCastro West 

Chodorow & Burns, Inc. v. Superior Court (1996) 47 Cal.App.4th 410, 422 [the statute “does not 

permit summary adjudication of a single item of compensatory damage which does not dispose 

of an entire cause of action”].)  The Court of Appeal has noted the effect and purpose of this 

language as follows: 

Prior to the 1990 amendment to the summary adjudication statute, parties 

could seek summary adjudication on any issues raised in a case. The 1990 

amendment limited summary adjudication motions to a cause of action, 

an affirmative defense, a claim for punitive damages, or an issue of duty.  

(Stats. 1990, ch. 1561, § 2, p. 7330.)  The amendment was proposed by the 

California Judges Association, which took the position that “it is a waste of 

court time to attempt to resolve issues if the resolution of those issues will not 

result in summary adjudication of a cause of action or affirmative defense.  

[Emphasis added.]  Since the cause of action must still be tried, much of the 

same evidence will be reconsidered by the court at the time of trial.”  (Sen. Com. 

on Judiciary, Analysis of Sen. Bill No. 2594 (1989–1990 Reg. Sess.) as amended 

May 7, 1990, pp. 2–3.)  The clear purpose of the amendment was to “‘stop the 

practice of adjudication of facts or adjudication of issues that do not completely 

dispose of a cause of action or a defense.’”  [Citation omitted.] 

(Paramount Petroleum Corp. v. Superior Court (2014) 227 Cal.App.4th 226, 241-242 

[emphasis added].) 

 Plaintiff has made clear in its notice of motion, and in footnote 1 of its supporting 

memorandum, that plaintiff will not accept a summary adjudication of the First Cause of Action 

that is less than the full $23 million paid to defendant under the parties’ contracts.  The Court 
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has denied summary adjudication in this amount.  Having done so, the Court will not issue 

advisory rulings on alternative theories that would result in a judgment of less than $23 million. 

Issue No. 3 

 Plaintiff’s Issue No. 3 reads as follows: 

Issue Three: WSI’s subcontractor paid Matthews cash kickbacks, and WSI 
failed to disclose those payments and other conflicts of interest. 

 
On its face, this issue would not dispose of plaintiff’s entire First Cause of Action.  However, the 

facts recited under the heading of Issue No. 3 intelligibly articulate the elements of a breach of 

contract cause of action.  (Fact Nos. 38-51.) 

 Whether plaintiff is entitled to summary adjudication of Issue No. 3 depends on whether 

plaintiff is conceding that the maximum breach of contract damages plaintiff would be entitled to 

recover under the First Cause of Action is $23,125,538.  (Fact No. 48.)  Plaintiff’s papers are 

ambiguous on this point, because in the opening memorandum plaintiff states as follows: 

Although Chevron does not seek summary adjudication for all of the damages 

caused by WSI’s improper billing, it reserves all rights to pursue damages for 

those claims at trial. 

(Memorandum, p. 6, lines 25-28 [footnote 1].)  Despite this ambiguity, the Court assumes that 

plaintiff is not asserting — or would waive — the right to any contract damages in excess of the 

approximately $23 million sought under Issue No. 3, if the Court were otherwise inclined to grant 

the motion for summary adjudication.  For this reason, the Court has chosen to consider Issue 

No. 3 in deciding this motion. 

Issue No. 4 

 Plaintiff’s Issue No. 4 reads as follows: 

Issue Four: The 2008, 2013, and 2016 contracts between Chevron and WSI 
were fully integrated and required any modifications be made in 
writing. 

 
The Court finds that Issue No. 4 is not a proper subject for summary adjudication, because: 

(1) it does not address any specific element of a breach of contract cause of action, much less 

all the elements needed to entirely dispose of such a cause of action, and; (2) it does not 

specifically address any of defendant’s numbered affirmative defenses.  (Code Civ. Proc., 

§ 473c, subd. (f)(1).) 

Further, the only evidence plaintiff cites in support of Issue No. 4 is the text of the parties’ 

2008, 2013, and 2016 contracts.  (Fact Nos. 52-56 and evidence there cited.)  Issue No. 4  is 

essentially as follows: plaintiff is seeking summary adjudication that the written language of the 

contracts says what it says.  The implied premise of Issue No. 4 is that no evidence other than 

the text of the parties’ contracts could ever be introduced, under any circumstances, to elucidate 
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the nature of the parties’ contractual obligations.  There are several problems with this 

implied premise. 

The first and most fundamental problem is plaintiff’s assumption that an integration 

clause conclusively bars all collateral agreements.  This has not been California law since at 

least 1968, when the California Supreme Court issued the Masterson decision.  (Masterson v. 

Sine (1968) 68 Cal.2d 222, 225.)  That decision was summarized more recently as follows: 

A writing that the parties intended to be a complete and exclusive statement of 

the terms of their agreement is as an “integrated” writing or an “integration.”  

(Masterson v. Sine (1968) 68 Cal.2d 222, 225 [65 Cal. Rptr. 545, 436 P.2d 561] 

(Masterson).)  Whether the parties intended an integration is a question for the 

court to decide.  (Code Civ. Proc., § 1856, subd. (d).)  We independently review 

that determination.  (Banco Do Brasil, S.A. v. Latian, Inc. (1991) 234 Cal.App.3d 

973, 1001 [285 Cal. Rptr. 870].)  A writing may, but need not, expressly state that 

it is intended as an integration.  (Software Design & Application, Ltd. v. Price 

Waterhouse (1996) 49 Cal.App.4th 464, 470–471 [57 Cal. Rptr. 2d 36].)  

In addition to the terms of the writing, a court should also consider the 

surrounding circumstances, including prior negotiations, and the nature of the 

purported collateral agreement to determine whether it is reasonable to conclude 

that the collateral agreement was intended to be part of the bargain.  [Emphasis 

added.]  (Masterson, supra, 68 Cal.2d at p. 226; Software Design, supra, 49 

Cal.App.4th at p. 470.) 

(Singh v. Southland Stone, U.S.A., Inc. (2010) 186 Cal.App.4th 338, 352-353 [emphasis 

added].) 

The second problem with the implied premise of Issue No. 4 is that it neglects to 

acknowledge a large body of California contract law on the subject of extrinsic evidence.  

The Court’s preliminary assessment of such law, subject to further review in the context of 

the parties’ motion in limine, is that even when a party has established that a written contract 

is intended to be fully integrated, extrinsic evidence may still be admitted under the following 

circumstances: 

• Extrinsic evidence is generally admissible to aid in the interpretation of a written 
contract.  (Code Civ. Proc., § 1856, subd. (g).  See Kavruck v. Blue Cross of 
California (2003) 108 Cal.App.4th 773, 782; Merced County Sheriff's Employees' 
Ass'n v. County of Merced (1987) 188 Cal.App.3d 662, 673 [party bound by 
contract interpretation when it had "reason to know" other party understand that 
to be the correct interpretation].) 
 

Plaintiff appears to acknowledge this aspect of California law in plaintiff’s 

structuring of Issue No. 1, because five of plaintiff’s supporting facts reference 

extrinsic evidence as to what Chevron contractor Chris Hilbun “told WSI,” in 

October and December 2014, about Chevron’s interpretation of the parties’ 

agreement.  (Fact Nos. 19-22 and 29.)  Plaintiff also alleges the Second Cause of 
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Action for breach of the implied covenant of good faith and fair dealing, which is 

premised on an interpretation of the parties’ contracts that looks beyond only the 

contracts’ express terms. 

 

• Under certain circumstances, a written contract may be modified by an oral or 
implied contract, even if the written contract has a provision requiring that all 
amendments be made in writing.  (See Biren v. Equality Emergency Medical 
Group, Inc. (2002) 102 Cal.App.4th 125, 141.)  This is because, like any other 
contractual right, the right to have amendments reduced to a formal writing can 
be waived.  (Ibid.) 

 

Finally, the third problem with plaintiff’s implied premise is that there is no summary 

judgment procedure allowing a moving party to use the separate statement as a preemptive 

mini-motion-in-limine that would prevent the opposing party from offering opposition arguments 

and evidence.  In the case at bar, the proper place for plaintiff to object to defendant’s 

opposition arguments and evidence was plaintiff’s reply papers.  As it happens, plaintiff chose to 

file no evidentiary objections with the reply papers, relying instead on defendant’s asserted 

failure to show a ‘triable issue of fact’ concerning the abstract legal issue presented as Issue No. 

4.  This is not the procedurally appropriate way to approach the moving party’s burden in a 

motion for summary adjudication. 

In sum, the Court agrees that it is appropriate for plaintiff to raise the question of whether 

the parties’ contracts were intended to be fully integrated, and whether the Court may consider 

extrinsic evidence in construing those contracts.  But the proper place to raise such questions is 

in plaintiff’s legal memoranda, or in objections to defendant’s evidence.  The possible 

admissibility of parol evidence is not a discrete ‘issue’ to be summarily ‘adjudicated’ as an 

abstract proposition of law. 

Conclusion 

 In deciding plaintiff’s motion for summary adjudication, the Court has considered only the 

separate statement’s Issue No. 3.  The Court has not considered Issue Nos. 1, 2, or 4, for the 

reasons stated above. 

 C. Defendant’s Evidentiary Objections. 

  C-1. Objections to Plaintiff’s Opening Evidence. 

 The Court rules as follows on defendant’s objections to plaintiff’s opening evidence, filed 

with defendant’s opposition papers on February 3, 2022. 

 Nos. 1-3, and 17-19: OVERRULED.  Defendant objects to plaintiff’s Exhibits 1, 2, and 3, 

the parties’ 2008, 2013, and 2016 written agreements.  These objections are overruled, on two 

grounds: (1) there is no genuine, good faith dispute that these are the parties’ agreements, and; 

(2) defendant, in its opposition separate statement, does not dispute the corresponding material 

facts concerning the agreements’ provisions. 
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 Nos. 4, 5-16, 23, 26, 28, 32, 33, 37, 45, 48, 49, and 52-54  SUSTAINED.  Defendant 

objects to plaintiff’s Exhibits 7, 9, 12, 16, 20, 21, 25, 33, 36, 37, 41, 42, and 43.  These 

objections are sustained, because plaintiff has not adequately authenticated the subject 

documents.  The fact that some of these documents were produced in discovery does not make 

them automatically admissible: 

Documents obtained in discovery in response to a request for production of 

documents may be used to support or oppose a motion for summary judgment, 

but must be presented in admissible form.  This means the evidence must be 

(1) properly identified and authenticated, (2) admissible under the secondary 

evidence rule, (3) nonhearsay or admissible under some exception to the 

hearsay rule, and (4) a complete record, not selected portions of the document.  

[Citation omitted.]  Unless the opposing party admits the genuineness of the 

document, the proponent of the evidence must present declarations or other 

“evidence sufficient to sustain a finding that it is the writing that the proponent of 

the evidence claims it is.”  (Evid. Code, § 1400; see Evid. Code, § 1410 et seq. 

for methods of authenticating documents.) 

(Serri v. Santa Clara University (2014) 226 Cal.App.4th 830, 855.) 

 Nos. 20-22, 24, 25, 27, 29-31, 34-36, 38,39, 42-44, 46, 47, 51: SUSTAINED.  Submitting 

entire deposition transcripts, rather than just the pertinent excerpts, violates summary 

adjudication procedure and is unduly burdensome.  (Cal. Rules of Court, rule 3.1116, subd. (b).) 

 Nos. 40-41, 50: OVERRULED.  Defendant objects to its own interrogatory responses by 

incorporating by reference all of the general and specific objections stated in those responses.  

This is impermissible.  If defendant had objections to a given interrogatory, it should have made 

an objection specific to that interrogatory. 

  C-2. Objections to Plaintiff’s Reply Evidence. 

 The Court rules as follows on defendant’s objections to plaintiff’s reply evidence, filed on 

February 15, 2022. 

 Global Objection:  Defendant’s global objection to plaintiff’s reply evidence is sustained.  

Plaintiff has not shown an exception to the general rule that it is improper to consider new 

evidence submitted with the reply papers, in the face of an objection.  (San Diego Watercrafts, 

Inc. v. Wells Fargo Bank (2002) 102 Cal.App.4th 308, 312-316.) 

 Nos. 4-8:  SUSTAINED.  Submitting entire deposition transcripts, rather than just the 
pertinent excerpts, violates summary adjudication procedure and is unduly burdensome.  
(Cal. Rules of Court, rule 3.1116, subd. (b).) 
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 2.  TIME:  9:00   CASE#: MSC19-01925 
CASE NAME: LAW VS. SEQUOIA EQUITIES 
HEARING ON OSC RE: WHY PLAINTIFF’S COUNSEL SHOULD NOT BE SANCTIONED 
FOR FAILURE TO FILE COMPLIANCE STATEMENT 
* TENTATIVE RULING: * 
 
Hearing required. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-01925 
CASE NAME: LAW VS. SEQUOIA EQUITIES 
SPECIAL SET HEARING ON: COMPLIANCE HEARING 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Based on the declaration of Norman Alcantara of Simpluris, it appears that the checks were sent 
more than 180 days ago, and funds from the uncashed checks already should have been 
forwarded to the State Controller.  This is to be done forthwith.  Further, the declaration does not 
indicate that 10% of the attorney’s fee award was withheld pending this hearing. Once the 
unclaimed funds are forwarded to the State Controller, the administrator may disburse the 
remaining attorney’s fees (assuming that it wasn’t done already).  A declaration confirming that 
these actions have been taken, and when, is to be filed no later than April 1, 2022.  The Court 
will set a tickler for that date, meaning that if no declaration is filed, an Order to Show Cause will 
issue, but if a declaration is filed, no further proceedings are contemplated, unless the Court 
deems it necessary based on the contents of the declaration. 

 

  

 4.  TIME:  9:00   CASE#: MSC20-00316 
CASE NAME: OSCAR A. MENENDEZ VS.  CLARK TSAI 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CLARK TSAI, M.D. 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment by defendant Clark Tsai, M.D. For the 

reasons set forth, the motion is granted. 

Background  

On November 26, 2018, Plaintiff Oscar Menendez suffered a serious work-related injury to his 

left eye. Defendant Clark Tsai, M.D. performed surgery on Mr. Menendez's eye to repair the 

damage. Mr. Menendez alleges one claim for negligence against Dr. Tsai for his negligent repair 

of the injuries to Mr. Menendez's left eye and negligent post-operative treatment that resulted 

ultimately in Mr. Menendez's loss of vision in his left eye. 
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Legal Standards for Ruling on Defendant's Motion for Summary Judgment 

Under Code of Civil Procedure § 437c(c), a motion for summary judgment "shall be granted if all 

the papers submitted show that there is no triable issue as to any material fact and that the 

moving party is entitled to judgment as a matter of law." (Code Civ. Proc. § 437c(c).) When a 

defendant moves for summary judgment, the defendant bears the burden of producing evidence 

that plaintiff cannot prove one or more essential elements of plaintiff's claim or that there is a 

complete defense to the claim. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850, 855 

["The defendant may, but need not, present evidence that conclusively negates an element of 

the plaintiff's cause of action. The defendant may also present evidence that the plaintiff does 

not possess, and cannot reasonably obtain, needed evidence--as through admissions by the 

plaintiff following extensive discovery to the effect that he has discovered nothing."]; Code Civ. 

Proc. § 437c(o)(2).)  

"Once a defendant has met its burden of showing that a cause of action has no merit, 

'the burden shifts to the plaintiff . . . to show that a triable issue of one or more material facts 

exists as to that cause of action or a defense thereto.' [Citation and internal quotations omitted.] 

The plaintiff may not rely upon the mere allegations or denials of its pleading to show a triable 

issue of material facts exists but instead shall set forth the specific facts showing that a triable 

issue of material fact exists. [Citations omitted.]." (Gafcon, Inc. v. Ponsor & Associates (2002) 98 

Cal.App.4th 1388, 1401.) 

"Courts deciding motions for summary judgment or summary adjudication may not weigh the 

evidence but must instead view it in the light most favorable to the opposing party and draw all 

reasonable inferences in favor of that party. [Citations omitted.]" (Weiss v. People ex rel. Dept. 

of Transportation (2020) 9 Cal.5th 840, 864.) Declarations and other evidence offered in support 

of a motion for summary judgment are strictly construed, while declarations and evidence 

offered in opposition to the motion are liberally construed. (D’Amico v. Bd. of Medical Examiners 

(1974) 11 Cal.3d 1, 20; Johnson v. American Standard (2008) 43 Cal.4th 56, 64.)  

The issues to be considered on a motion for summary judgment are defined by the pleadings. 

(Doe v. Good Samaritan Hospital (2018) 23 Cal.App.5th 653, 661 [issues considered on 

summary judgment are "defined by the pleadings"]; Teselle v. McLoughlin (2009) 173 

Cal.App.4th 156, 161 ["The complaint measures the materiality of the facts tendered in a 

defendant's challenge to the plaintiff's cause of action.,” quoting FPI Development, Inc. v. 

Nakashima (1991) 231 Cal.App.3d 367, 381.) Where multiple theories are pled, the moving 

defendant must present evidence to negate each theory. (Teselle v. McLoughlin, supra, 173 

Cal.App.4th 156, 163 [" 'If a plaintiff pleads several theories, the defendant has the burden of 

demonstrating there are no material facts requiring trial on any of them. " 'The moving defendant 

whose declarations omit facts as to any such theory … permits that portion of the complaint to 

be unchallenged." ' [Citation omitted.]," quoting Hufft v. Horowitz (1992) 4 Cal.App.4th 8, 13].) 

Undisputed Material Facts 

Most of the events set forth in Dr. Tsai's Separate Statement of Undisputed Material Facts 

("SSUMF") are not generally in dispute. The SSUMF sets forth a detailed timeline of the events 

and treatment Mr. Menendez received from Dr. Tsai and other facilities and physicians involved 
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in Mr. Menendez's examination and treatment for his eye injury. (See SSUMF Nos. 1-15, 17-23, 

25-41 and Plaintiff's Response.) Only SSUMF Nos. 16, 24, 42, and 43 are disputed. 

Mr. Menendez was struck in the left eye with a nail as he was opening a packing container at 

work on November 26, 2018. He was ultimately transported to John Muir medical center in 

Walnut Creek for surgery to be performed by Dr. Tsai to repair the damage to his eye, and the 

surgery was performed on November 26, 2018, the same day the injury occurred. (SSUMF Nos. 

1-9.) 

Mr. Menendez was treated by Dr. Tsai after the surgery from November 27, 2018 through 

December 2, 2018. Mr. Menendez had post-operative examinations by Dr. Tsai on November 

27, 2018 and November 28, 2018, with Dr. Tsai prescribing antibiotics on November 27 and 

performing an ultrasound (B-scan) of Mr. Menendez's eye on November 28. (SSUMF Nos. 14, 

15.) Mr. Menendez went to Sutter Health on November 29, 2018, where he was diagnosed with 

a fainting spell, and again on December 1, 2018, complaining of eye pain on both occasions. 

(SSUMF Nos. 15-19.) Plaintiff disputes that he rubbed his eye, rather than scratched his brow 

(SSUMF No. 16), but the Sutter Health records contain references to both statements. (Def. 

Evid. Exh. J, p. 11, p. 6.) 

On the morning of December 3, 2018, he continued his treatment with physicians at Kaiser 

Permanente. (SSUMF Nos. 28-41.) On December 3, 2018, a doctor from Kaiser documented 

"suspected endophthalmitis" and noted hypopyon (described by defendant's expert Dr. Neil 

Friedman as "exudate rich in white blood cells in the anterior chamber of the eye"), new findings 

not noted as present on December 2, 2018 in Dr. Tsai's examination and ultrasound of the eye. 

(SSUMF No. 22-25, 32; Friedman Decl. ¶¶ 8, 11, 14.)  

Another doctor from Kaiser performed office procedures on Mr. Menendez's left eye, including 

an "intravitreal injection" of antibiotics, and cultures from the anterior of Mr. Menendez's eyes 

were taken and came back negative. (SSUMF No. 33.) He showed improvement in 

examinations on December 4 and 6, 2018. (SSUMF Nos. 34, 35.) On December 7, 2018, 

Mr. Menendez went to the emergency department of Kaiser complaining of severe eye pain. 

(SSUMF No. 36.) On December 8, 2018, a B-scan performed by a Kaiser doctor in a follow up 

visit showed "the left eye full of purulent material despite aggressive treatment with antibiotics, 

therapeutic antibodies and anti-inflammatory medications." (SSUMF No. 37.) The doctor 

recommended an enucleation (eye removal), which was performed on December 10, 2018. 

(SSUMF Nos. 37-41.) 

In his response denying SSUMF No. 24, Plaintiff cites his own conclusion that Dr. Tsai should 

have ordered an ultrasound or a vitreous tap, or both, testimony which is inadmissible. (Resp. to 

SSUMF No. 24; Def. Evid. Obj. No. 2.) Further, the "B-Scan" listed in the medical records is an 

ultrasound that Dr. Tsai ordered performed on Plaintiff on November 28, 2018, roughly two days 

after surgery, and did not show infection. (Friedman Decl. ¶ 8.) Dr. Tsai administered another 

B-scan on December 2, 2018. (Friedman Decl. ¶ 11.) Plaintiff also disputes SSUMF Nos. 42 

and 43, that Dr. Tsai did not breach any applicable standard of care in his treatment of 

Mr. Menendez and that Dr. Tsai's acts and omissions did not cause or contribute to the harm 

he sustained.  
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The Complaint alleges multiple factual theories regarding Dr. Tsai's negligence. The grounds of 

negligence alleged in the Complaint are (1) Dr. Tsai's negligence in performing the left eye 

corneal laceration repair; (2) Dr. Tsai's negligent repositioning of the iris and reform of the 

anterior chamber; (3) Dr. Tsai's negligence in his post-operative treatment and care of Mr. 

Menendez from November 26, 2018, the date of the surgery, to December 9, 2018. (Def. Evid. 

Exh. A, p. 4 [Compl. Attachment].) To shift the burden to Plaintiff to produce evidence in 

response to the motion, Defendant must present evidence negating at least one element of 

each of these theories of negligence. 

Analysis 

In an action for medical malpractice, "the plaintiff must establish: '(1) the duty of the professional 

to use such skill, prudence, and diligence as other members of his profession commonly 

possess and exercise; (2) a breach of that duty; (3) a proximate causal connection between the 

negligent conduct and the resulting injury; and (4) actual loss or damage resulting from the 

professional's negligence.' [Citations and internal quotations omitted.]' " (Powell v. Kleinman 

(2007) 151 Cal.App.4th 112, 122 [quoting Hanson v. Grode (1999) 76 Cal.App.4th 601, 606].) 

Dr. Tsai's motion for summary judgment contests two elements of Plaintiffs' negligence claim: 

breach of duty and causation. Negating either one of these elements regarding each of 

Defendant's theories of negligence is sufficient to shift the burden to Plaintiff to demonstrate 

there is a triable issue of material fact since both are essential for Plaintiff to prevail on a 

negligence claim. (Powell v. Kleinman, supra, 151 Cal.App.4th at 122.)  

The elements of duty, breach of duty, and causation in medical negligence cases require expert 

opinion testimony. (Borrayo v. Avery (2016) 2 Cal.App.5th 304, 310 ["Opinion testimony from a 

properly qualified witness is generally necessary to demonstrate the elements for medical 

malpractice claims. [Citations omitted.]"]; Scott v. Rayhrer (2010) 185 Cal.App.4th 1535, 1542 

["As a general rule, the testimony of an expert witness is required in every professional 

negligence case to establish the applicable standard of care, whether that standard was met or 

breached by the defendant, and whether any negligence by the defendant caused the plaintiff's 

damages. [Citation omitted.]"]; Bushling v. Fremont Medical Center (2004) 117 Cal.App.4th 493, 

509 ["[W]here the conduct required of a medical professional is not within the common 

knowledge of laymen, a plaintiff must present expert witness testimony to prove a breach of the 

standard of care. [Citations omitted.] Plaintiff also must show that defendants' breach of the 

standard of care was the cause, within a reasonable medical probability, of his injury. [Citation 

omitted.]"].) Defendant submits the expert declaration of Dr. Neil Friedman in support of the 

motion to which Plaintiff has not objected. 

A. Causation Element and Applicable Legal and Evidentiary Standards 

To prove causation in a medical negligence case, "a plaintiff must prove the defendant's 

negligence was a cause-in-fact of injury." (Jennings v. Palomar Pomerado Health Systems, Inc. 

(2003) 114 Cal.App.4th 1108, 1118 [citing Bromme v. Pavitt (1992) 5 Cal.App.4th 1487, 1502].) 

Cause-in-fact in California is determined under the "substantial factor" test. (Rutherford v. 
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Owens-Illinois, Inc. (1997) 16 Cal.4th 953, 968, 969 ["a cause in fact is something that is a 

substantial factor in bringing about the injury"]. 

The plaintiff must present evidence that "the defendant's conduct more likely than not was a 

substantial factor (a cause in fact) of the plaintiff's alleged injury," though it does not need to be 

the sole cause of the injury. (Uriell v. Regents of University of California (2015) 234 Cal.App.4th 

735, 746, 747; Yanez v. Plummer (2013) 221 Cal.App.4th 180, 187 ["A defendant's negligent 

conduct may combine with another factor to cause harm; if a defendant's negligence was a 

substantial factor in causing the plaintiff's harm, then the defendant is responsible for the harm; 

a defendant cannot avoid responsibility just because some other person, condition, or event was 

also a substantial factor in causing the plaintiff's harm; but conduct is not a substantial factor in 

causing harm if the same harm would have occurred without that conduct. [Emphasis added.]"].) 

The general rule is that causation is a question of fact not resolvable on summary judgment; 

"[t]he issue of causation may be decided as a question of law only if, under undisputed facts, 

there is no room for a reasonable difference of opinion." (Nichols v. Keller (1993) 15 Cal.App.4th 

1672, 1687.) In medical negligence cases, generally expert testimony is required on the issue of 

causation, and a plaintiff must show through that expert testimony " 'that it is more probable than 

not that the negligent act of the defendant was the cause-in-fact of plaintiff's injury.' " (Sanchez 

v. Kern Emergency Medical Transportation Corp. (2017) 8 Cal.App.5th 146, 166 [quoting 

Jennings v. Palomar Pomerado Health Systems, Inc. (2003) 114 Cal.App.4th 1108, 1118].) 

The expert opinion must be based on a "reasoned explanation" founded on facts supported by 

the evidence. (Id.)  

Dr. Friedman declares that no acts or omissions of Dr. Tsai caused or contributed to the harm 

suffered by Mr. Menendez. (Friedman Decl. ¶ 29.) He states that Plaintiff's eye injury carried 

with it a high risk of endophthalmitis, a type of eye infection, even with the administration of 

proper care. (Friedman Decl. ¶ 27.) Dr. Friedman states that the "most important preventive 

measures" are surgery to repair the eye damage within 24 hours of the injury and the 

administration of systemic and topical antibiotics, and that the medical records show Dr. Tsai did 

both. (Friedman Decl. ¶ 27.)  

In support of his conclusion that Dr. Tsai's conduct did not cause or contribute to the harm 

suffered by Mr. Menendez, Dr. Friedman cites Dr. Tsai's administration of antibiotics and anti-

inflammatory medication, and close monitoring of Mr. Menendez's condition. (Freidman Decl. 

generally at ¶¶ 26, 29, and specifically at ¶¶ 6 (cefazolin antibiotic injection at end of surgery, 

sterile eye pad with antibiotic ointment placed over eye at end of surgery, cefazolin administered 

every six hours while patient hospitalized), 7 (Dr. Tsai "prescribed antibiotics and anti-

inflammatory eye drops beginning November 27, 2018), 23 (patient continued on antibiotics 

(Ancef) every six hours and discharged with instructions to watch for signs of infection), 25 

["reasonable treatment plan], 27 [.) (See also SSUMF Nos. 9-12, 14, 22, 23, 24 [disputed by 

Menendez], 25.) Dr. Friedman states that after Dr. Tsai recognized Mr. Menendez's iritis on 

December 2, 2018, Dr. Tsai "documented a reasonable plan" for Mr. Menendez's treatment. 

(Friedman Decl. ¶ 25.) Dr. Friedman points to Dr. Tsai performing a "thorough examination" of 

Mr. Menendez on December 2, 2018, including an ultrasound, which showed no signs of 

hypopyon at that time. (Friedman Decl. ¶¶ 11, 25.) He also points to the increasing levels of pain 
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and infection that occurred while Mr. Menendez was being treated and closely monitored by 

Kaiser physicians beginning December 3 which did not prevent the infection from advancing and 

the ultimate loss of his eye. (Friedman Decl. ¶ 29.) 

1. Acts and Omissions in Surgery as Cause of Endophthalmitis 

 

Dr. Friedman's opinion regarding the lack of causation of the endophthalmitis infection resulting 

from Dr. Tsai's surgery is supported by facts and reasons as to why the surgery itself performed 

by Dr. Tsai was not the likely cause of the endophthalmitis which resulted in loss of Mr. 

Menendez's left eye. (Friedman Decl. ¶ 27.) He states that surgeries are supposed to be 

performed in a sterile environment (standard of care), that the medical records show the surgery 

in this case was performed in a sterile environment, and that sterile material was subsequently 

applied to the patient's eye at the conclusion of the surgery. (Friedman Decl. ¶ 27.) Dr. 

Friedman states the likelihood of an endophthalmitis infection resulting from the eye surgery 

itself is extremely remote, a 0.1% chance. (Friedman Decl. ¶ 27.)  

Plaintiff's expert Dr. Todd Lefkowitz seems to agree that the puncture wound Mr. Menendez 

sustained at work is the likely cause of the endophthalmitis he later contracted. Dr. Lefkowitz 

does not state that any acts or omissions of Dr. Tsai in connection with the surgery itself were a 

substantial factor causing or contributing to the subsequent onset of endophthalmitis. (Lefkowitz 

Decl. ¶ 5.) This testimony is sufficient to negate that any acts and omissions of Dr. Tsai in 

performing the surgery caused the endophthalmitis and to shift the burden to Plaintiff to raise a 

triable issue of material fact on causation regarding Plaintiff's theory of negligence based on 

acts or omissions in conducting the surgery.   

2. Acts and Omissions in Dr. Tsai's Treatment and Post-Operative Care; Failure 

to Advise Plaintiff of Signs of Endophthalmitis and Failure to Treat Plaintiff for 

Endophthalmitis Prior to December 3, 2018 

 

" '[W]hen an expert's opinion is purely conclusory because unaccompanied by a reasoned 

explanation connecting the factual predicates to the ultimate conclusion, that opinion has no 

evidentiary value because an “expert opinion is worth no more than the reasons upon which it 

rests.' [Citation, internal quotation marks omitted.]' 'Regarding causation, "the plaintiff must offer 

an expert opinion that contains a reasoned explanation illuminating why the facts have 

convinced the expert, and therefore should convince the jury, that it is more probable than not 

the negligent act was a cause-in-fact of the plaintiff's injury." [Citation, internal quotation marks 

omitted.]' " (Fernandez v. Alexander (2019) 31 Cal.App.5th 770, 781 [quoting Sanchez v. Kern 

Emergency Medical Transportation Corp. (2017) 8 Cal.App.5th 146, 155].) 

To raise a triable issue of fact regarding causation, Plaintiff must provide evidence connecting a 

breach of duty by Dr. Tsai with the harm Plaintiff suffered, in this case the loss of his left eye. 

(Fernandez v. Alexander, supra, 31 Cal.App.5th at 781.) The only breach of duty Dr. Lefkowitz 

expressly opines Dr. Tsai committed was in not informing Mr. Menendez of the term for the 

potential infection from his injury of "endophthalmitis" and that pain is a  symptom. (Lefkowitz 

Decl. ¶¶ 14, 15.) He further opines that this breach of duty caused Plaintiff to suffer the loss of 

his eye, because if Plaintiff been advised of that information by Dr. Tsai, Plaintiff could have 
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informed an emergency room doctor of that type of infection and he could have been treated. 

(Lefkowitz Decl. ¶ 15.)  

Dr. Lefkowitz also opines that if Dr. Tsai had begun a treatment plan similar to the treatment 

administered by the Kaiser physicians on December 3, 2018, Plaintiff's left eye and sight "would 

have been preserved." (Lefkowitz Decl. ¶ 13.) Dr. Lefkowitz, however, does not explicitly opine 

that Dr. Tsai breached the applicable standard of care by not treating Mr. Menendez for 

endophthalmitis on or before December 2, 2018, nor does Dr. Lefkowitz opine that Plaintiff was 

actually experiencing endophthalmitis on or before December 2, 2018, and that Dr. Tsai was not 

providing treatment for endophthalmitis on or before December 2, 2018. Notably, only Mr. 

Menendez, but not his expert Dr. Lefkowitz, declares that Dr. Tsai should have diagnosed 

endophthalmitis as of November 29, 2018 and on December 1 and 2, 2018, unqualified expert 

opinions that are inadmissible. (Menendez Decl. ¶¶ 13, 20; Def. Evid. Obj. Nos. 3-8.) 

Even if the Court were to liberally construe Dr. Lefkowitz's declaration as implicitly offering these 

opinions which seem to be assumed in his express opinions, Dr. Lefkowitz does not provide any 

reasoned explanation for his three, limited express opinions or any of these implied assumptions 

or opinions. He also does not provide a reasoned explanation based on the medical evidence 

that connects Plaintiffs' failure to be informed of endophthalmitis by Dr. Tsai as a cause or 

contributing factor in the loss of his eye based on the available medical evidence. He also 

provides no reasoned or any other explanation to support his conclusion that implementing a 

treatment like the Kaiser treatment plan would have preserved Mr. Menendez's sight and his left 

eye, particularly in the face of Dr. Friedman's contrary and uncontradicted opinion that 

endophthalmitis can result from the type of injury Plaintiff suffered even when proper care is 

administered. (Friedman Decl. ¶ 27.)  

The only reasoning Dr. Lefkowitz offers for his opinions is that endophthalmitis can arise 

beginning a few days after an injury such as the one Plaintiff suffered, that pain is a symptom, 

and Plaintiff complained of pain after the surgery to Sutter Health on November 29 and 

December 1, and to Dr. Tsai on December 2. (Lefkowitz Decl. ¶¶ 9-11.) The evidence is 

undisputed that even if Mr. Menendez was not informed of endophthalmitis by Dr. Tsai, Mr. 

Menendez nevertheless sought emergency medical care through Sutter Health on November 29 

and December 1, and was then taken to John Muir emergency department in the early hours of 

December 2, where he received a "complete" eye examination by Dr. Tsai including an 

ultrasound. (Def. Evid. Exhs. H, I, J; Friedman Decl. ¶ 11.) Dr. Leftkowitz provides no reasoned 

explanation for his assumption or conclusion that Mr. Menendez's treatment and outcome would 

have been improved if Mr. Menendez told the Sutter Health personnel about endophthalmitis. 

He cites no evidence from the medical records, including the Sutter Health records, that the 

emergency room doctors at Sutter Health were not aware of Plaintiff's injury and surgery or the 

risk of infection, including endophthalmitis, that they did not perform tests or otherwise evaluate 

Mr. Menendez for infection on November 29 and December 1, 2018, and that Mr. Menendez 

was actually experiencing endophthalmitis during that time period. (SSUMF Nos. 16-19; Def. 

Evid. Exh. J.) 

Dr. Lefkowitz lists the documents he reviewed on which the opinions in his declaration are 

based. He did not review the declaration of Defendant's expert, Dr. Friedman. (Lefkowitz Decl. 
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¶ 2 [omitting reviewing of Dr. Friedman Declaration].) Most notably, he also did not review any of 

the John Muir medical center records which detail the preparation for surgery, the surgery, 

Plaintiff's post-operative care and treatment in the hospital, and his treatment on the night of 

December 1, 2018 and morning of December 2, 2018, including the last examination performed 

by Dr. Tsai that morning. (Lefkowitz Decl. ¶ 2 [omitting reviewing of Def. Evid. Exh.].) Dr. 

Lefkotwitz states he reviewed Dr. Tsai's statement of facts, which only provides some 

summaries and citations to John Muir records. (Lefkowitz Decl. ¶ 2.) Dr. Lefkowitz's opinions are 

based on an incomplete review of the medical evidence, including what seems to be critical 

evidence of the examination, tests, treatment, and medications Mr. Menendez was received at 

John Muir from November 26 through the morning of December 2, 2018.  

Other material evidence offered by Dr. Friedman regarding causation is not addressed or 

disputed by Dr. Lefkowitz. He fails to address Dr. Friedman's unchallenged opinions, based on a 

review of all the medical records, including those from John Muir, that (a) endophthalmitis can 

occur even when proper care is administered, (b) Dr. Tsai performed the most important 

preventive measures to try to prevent endophthalmitis, by performing the surgery within 24 

hours and administering antibiotics, and (c) no acts or omissions of Dr. Tsai in his follow up care 

and treatment of Plaintiff caused or contributed to the endophthalmitis, in light of Dr. Tsai's 

administration of antibiotics and anti-inflammatory medication and close monitoring of Mr. 

Menendez through the morning of December 2, 2018. (Friedman Decl. ¶¶ 26-29.)  

Further, stating that treating for endophthalmitis earlier might have produced a different, better 

result for Mr. Menendez is not the same as opining that Dr. Tsai breached the applicable duty of 

care in the treatment Plaintiff actually received and that the breach of that duty of care was a 

substantial factor causing Mr. Menendez to lose his eye. Plaintiff has not presented expert 

opinion, supported by reasoned explanations based on the medical evidence, that Dr. Tsai 

breached the applicable duty of care in his treatment of Mr. Menendez's injury and 

administration of medications before, during and after surgery, and that breach of that standard 

of care caused Mr. Menendez to lose his eye. Without reviewing and considering the John Muir 

medical records from November 26 through December 2, 2018, Dr. Lefkowitz could not offer 

that opinion supported by a reasoned explanation based on the medical evidence.  

Plaintiff has not provided a declaration of an expert showing that any breach of a duty of care by 

Dr. Tsai was a substantial factor causing Plaintiff's loss of his eye, rather than the misfortune of 

having suffered a serious eye puncture wound from a foreign object. Dr. Friedman's testimony 

that there is a "high risk" of endophthalmitis from the type of injury Plaintiff suffered "even when 

proper care is administered" is an opinion that is not challenged by Dr. Lefkowitz. Dr. Lefkowitz's 

declaration does not raise a triable issue of material fact that Dr. Tsai's acts or omissions were a 

substantial factor that caused or contributed to the loss of Plaintiff's eye. "[W]here an expert 

declaration does not provide the facts upon which its conclusions are based and a reasoned 

explanation of how such facts led to the conclusions, it 'does not establish the absence of a 

material fact issue for trial, as required for summary judgment.'" (Doe v. Good Samaritan 

Hospital (2018) 23 Cal.App.5th 653, 656, citing Kelley v. Trunk (1998) 66 Cal.App.4th 519, 524.)  

Defendant has demonstrated there is no triable issue of material fact with respect to causation 

by demonstrating through expert testimony that no acts or omissions of Dr. Tsai caused or 
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contributed to the harm sustained by Mr. Menendez. Plaintiff has not raised a triable issue of 

material fact disputing causation through admissible expert testimony supported by reasoned 

explanations that Dr. Tsai was a cause-in-fact of Mr. Menendez's harm. Defendant is entitled to 

summary judgment on this ground. 

B. Breach of Duty Element and Applicable Legal and Evidentiary Standards 

 

Dr. Friedman concludes that Dr. Tsai's conduct in performing the surgery and in his post-

operative treatment of Mr. Menendez was well within the applicable standard of care under the 

circumstances. Dr. Friedman's conclusions in this regard are supported by references to the 

actions taken and treatment ordered by Dr. Tsai, including conducting surgery within 24 hours, 

his administration of antibiotic medications, his close monitoring of the patient after surgery 

through December 2, 2018, and the fact that there were no indications of infection shown in 

blood tests and B-scans (ultrasounds of the eye) after surgery until Dr. Tsai's treatment of the 

patient concluded on December 2, 2018.  

With regard to the applicable duties for trying to prevent endophthalmitis, Dr. Friedman has set 

forth the applicable standard of case and that Dr. Tsai met the standard. He states that the 

"most important preventive measures" are surgery to repair the eye damage within 24 hours of 

the injury and the administration of systemic and topical antibiotics, and that the medical records 

show Dr. Tsai did both. (Friedman Decl. ¶ 27.) Dr. Friedman thus identified what the standard of 

care required and how Dr. Tsai's conduct conformed to the standard. Dr. Friedman also 

elaborates on the ongoing follow up steps taken by Dr. Tsai to continue antibiotics and the 

monitor the patient, including with two ultrasounds of the eye to check for infection. (Friedman 

Decl. ¶¶ 7, 8, 11, 23-27, 29.) 

What is missing from Dr. Friedman's declaration, however, is evidence of what constitutes the 

applicable standard of care for the surgical repair of the laceration, the repositioning of the iris 

and reform of the anterior chamber of the eye. (See, e.g., McAlpine v. Norman (2020) 51 

Cal.App.5th 933, 940-941 [expert declaration deficient as it failed to set forth the standard of 

care for determining whether perforation of the colon may have occurred in colonoscopy, only 

that perforation is a known risk]; Johnson v. Superior Court (2006) 143 Cal.App.4th 297, 306 

[defendant did not meet burden on summary judgment involving radiation treatment for cancer 

where defendant expert doctor's declaration stated the radiation treatment was within the 

applicable standard of care but "does not relate his conclusion to the number of seeds implanted 

in the plaintiff, nor the radiation dose given the plaintiff, nor the relation of the dose to the 

prostate volume, nor any standard by which the measure the appropriate dose."].)  

Strictly construing the moving party's declaration as the Court must on summary judgment, 

without expert testimony regarding what constitutes the applicable standard of care for the 

corneal laceration repair, repositioning of the iris, and reform of the anterior chamber, Dr. Tsai 

has not shown he is entitled to summary judgment by negating any breach of duty owed to 

Mr. Menendez. Because the motion and Dr. Friedman's declaration do not adequately address 

the standard of care applicable to one of Plaintiff's theories of negligence alleged in his 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   02/17/22 

 
 

- 20 - 

Complaint, Defendant has not shifted the burden to the Plaintiff on the issue of breach of duty 

of care. 

Plaintiff alleges Dr. Tsai negligently repaired the laceration to his left cornea, negligently 

repositioned the iris, and negligently performed a reformation of the anterior chamber of his left 

eye. (Def. Exh. A p. 4 [Compl. Attachment].) Dr. Friedman's declaration does not set forth the 

standard of care for performing any of those surgical tasks. While Dr. Friedman details the steps 

taken by Dr. Tsai in the preparation for surgery, the performance of the surgery, and conclusion 

of the surgery, all of which Dr. Friedman declares were "appropriate," "reasonable," and "within 

the applicable standard of care," he never describes what the standard of care is for those 

steps. (Friedman Decl. ¶¶ 5, 6, 22, 26.) As a result, Defendant has not shifted the burden to 

Plaintiff on the issue of breach of duty with respect to all theories of negligence alleged in the 

Complaint, and has not met his burden on that issue to support summary judgment by negating 

the breach of duty element.  

Defendant's Evidentiary Objections to Plaintiff's Evidence in Opposition to the Motion 

A. Objections to Dr. Lefkowitz Declaration 

 

Obj. Nos. 10 and 11 – Overruled. In the context of summary judgment, where the Court is 

obligated to construe Plaintiff's opposing declaration liberally, though a close case, Dr. Lefkowitz 

attests he is a licensed physician and a surgeon. (See, e.g., Lattimore v. Dickey, supra, 239 Cal. 

App. 4th at 969-970 [family medicine and ER doctor competent to provide expert declaration in 

a case involving a general surgeon/gastroenterologist]; Mann v. Cracchiolo (1985) 38 Cal.3d 18, 

35, 37-39, overruled on other grounds by Perry v. Bakewell Hawthorne, LLC (2017) 2 Cal.5th 

536, 543 ["the question of the degree of knowledge goes more to the weight of the evidence 

than its admissibility," ruling a surgeon/neurosurgeon competent to render opinions on standard 

of care of internist and radiologist].)  

Obj. No. 12 – Sustained.  

Obj. No. 13 (1st) – Overruled.  

Obj. No. 14 (mislabeled 13) – Sustained. 

 

B. Objections to Mr. Menendez Declaration 

 

Obj. Nos. 1, 2, 3, 5, 7 – Sustained (speculation, improper lay opinion) 

Obj. Nos. 4, 6, 8 – Sustained (inadmissible expert opinion) 

Obj. No. 9 – Sustained as to Exhibits 1 and 3 (hearsay), overruled as to Exhibit 2 (referenced in 

Dr. Lefkowitz's declaration) 

"Under Evidence Code section 720, subdivision (a), a person is qualified to testify as an expert if 
he or she 'has special knowledge, skill, experience, training, or education sufficient to qualify 
him as an expert on the subject to which his testimony relates.' " (Lattimore v. Dickey (2015) 239 
Cal.App.4th 959, 969.) Plaintiff is a lay person who does not declare that he has had any 
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medical training or has any educational or other qualifications to offer opinions regarding the 
cause or treatment for his eye injury. (Evid. Code §§ 800, 801.) He is not qualified to offer expert 
opinions on medical issues in this case, and his opinions extend beyond those within the proper 
scope of lay opinion testimony under Evidence Code § 800. 
 

  

 5.  TIME:  9:00   CASE#: MSC21-00492 
CASE NAME: RIZO VS. SCOTT'S JACK LONDON 
HEARING ON MOTION TO STRIKE 
FILED BY SCOTT'S JACK LONDON SEAFOOD, INC., et al. 
* TENTATIVE RULING: * 
 
Dropped at the request of the moving party on 2/3/22. 
 

  

 6.  TIME:  9:00   CASE#: MSC21-00492 
CASE NAME: RIZO VS. SCOTT'S JACK LONDON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SCOTT'S JACK LONDON SEAFOOD, INC., et al. 
* TENTATIVE RULING: * 
 
Dropped at the request of the moving party on 2/3/22. 
 

  

 7.  TIME:  9:00   CASE#: MSC21-01819 
CASE NAME: DE LA TRINIDAD VS. DURANGO FOODS 
HEARING ON MOTION FOR APPROVAL OF PAGA REP. ACTION SETTLEMENT 
FILED BY GLORIBEL DE LA TRINIDAD, DURANGO FOODS, INC. 
* TENTATIVE RULING: * 
 
 Gloribel De La Trinidad moves for approval of the settlement of her PAGA suit against 

defendant Durango Foods, Inc.  The matter was heard initially on January 20, 2022, but was 

continued pending submission of further information by plaintiff. 

A.  Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging a variety of violations of the Labor Code 

concerning failure to provide rest and meal breaks, failure to pay wages, and cascading 

derivative violations. Defendant operates a single El Pollo Loco franchise.   

The total settlement payment is $65,000.  This is composed in part of attorney’s fees of 

$22,750 (35% of the total recovery), $2,500 in litigation costs, and up to $7,500 in costs to the 

settlement administrator, ILYM.  (ILYM currently estimates that the actual costs will be 

$3,798.50.)   

The remainder (estimated at $36,203.22, will be PAGA penalties, to be apportioned 75% 

to the state and 25% ($9,050.80), to the aggrieved employees, defined as employees working 
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for defendant from May 26, 2020, through the effective date of the settlement.  Counsel’s motion 

indicates that there are an estimated 62 covered employees.  The payments will be distributed 

among the employees based on the number of pay periods each individual worked during the 

covered period., i.e., without allowing for any difference based on the number of pay periods or 

hours worked during the relevant time period.  The average payment will be about $145.  

Plaintiff’s counsel attests that informal discovery was undertaken, and the settlement 

was reached after substantial arms-length negotiation 

Plaintiff provided required notices to the LWDA of the initial claims and of the proposed 

settlement. 

The settlement provides a process for mailing the notices to the aggrieved employees, 

who will not have to submit a claim. Checks not cashed within 90 days “will escheat to the 

Contra Costa Court Appointed Special Advocates.”    

PAGA claims based on the facts alleged in the complaint will be released. 

B.  Standards for Review of a PAGA Settlement 

Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, Inc. (2021) 72 

Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the “fair, 

reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

Until recently, there had been no binding authority concerning the proper standard of 

review of a PAGA settlement, one federal District Court has addressed the issue.  In O’Connor 

v. Uber Techs, Inc. (N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of 

class action settlements that included PAGA claims in part because the plaintiffs’ claims added 

up to as much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 

0.1% of their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA 

representative claim, they take on a special responsibility to their fellow aggrieved workers who 

are effectively bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility 

to the public at large; they act, as the statute's name suggests, as a private attorney general, 

and 75% of the penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of 

employers and employees about their rights and responsibilities under this code.’”  (Id., at 

1134.)  In that case, the LWDA itself filed a brief stating that “[i]t is thus important that when a 

PAGA claim is settled, the relief provided for under the PAGA be genuine and meaningful, 

consistent with the underlying purpose of the statute to benefit the public[.]”  The Uber Techs 

court noted that “a court may reduce the penalty when ‘to do otherwise would result in an award 

that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 

2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” 

to justify the “relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
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California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C.  Application to this settlement 
 

Plaintiff indicates that the settlement is fair, and was evaluated by counsel based on 
adequate information and arms-length negotiation.  Counsel indicate that assuming a maximum 
initial violation penalty of $100 for each pay period for which there was a wage statement 
violation, for each covered employee, the maximum penalty would be $84,000.  As to the other 
pleaded violations, in the initial submission, plaintiff indicated only that they often raised 
individualized issues and/or are unmanageable.  No other evaluation of the case was provided. 
Of course, PAGA gives the court discretion to reduce penalties for a variety of reasons, making 
the result hard to predict.  Nonetheless, the discussion of the value of the case was not 
sufficient, and the Court requested further explanation.  Counsel’s responding 
declaration…indicates that electronic timekeeping system records provided information that 
undermined the violability of the meal and rest break claims, as well as the overtime claims.  
This left the wage statement violations as the strongest claim. 

Plaintiff has submitted sufficient documentation of litigation costs. 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action 

may recover attorney’s fees.  Plaintiff seeks 35% of the total settlement amount as fees, relying 

on the “common fund” theory.  Even a proper common fund-based fee award, however, should 

be reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 

Cal.5th 480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to 

determine whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated 

by means of a lodestar cross-check is extraordinarily high or low, the trial court should consider 

whether the percentage used should be adjusted so as to bring the imputed multiplier within a 

justifiable range, but the court is not necessarily required to make such an adjustment.”  (Id., at 

505.)  Although Lafitte concerns a class action, not a PAGA-only case, this Court views the use 

of a lodestar cross-check as appropriate here.  Accordingly, the Court directed counsel to 

provide an estimated lodestar based on hours worked and a reasonable hourly rate.  By 

declaration, counsel now attest to 62 billable hours, at a rate of $700,for a total of $43,400.  

Since proposed attorney’s fee are $22,750, the fee award is just over 50% of the lodestar.  

Although the documentation of the proposed hourly rate is lacking, a somewhat lower hourly 

rate would not be material in this case.  The fee award is reasonable. 
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 The settlement would provide a small residue to a cy pres recipient, Contra Costa 

Court Appointed Special Advocates.  Code of Civil Procedure section 382.4 provides that 

where a class action settlement is approved, and will distribute funds to a cy pres recipient, 

“in connection with the hearing for preliminary approval” counsel shall “notify the court if the 

attorney has a connection to or a relationship with a nonparty recipient of the distribution that 

could reasonably create the appearance of impropriety as between the selection of the recipient 

of the money or thing of value and the interests of the class.”  While this is not a class action, 

this Court is of the view that public policy supports the inclusion of a similar requirement in 

PAGA settlements. Thus, the Court directed counsel should provide a declaration describing 

the relationship between themselves and the recipient.  Counsel has submitted such a 

declaration, which establishes that there is no connection that would create an appearance 

of impropriety. 

D.  Conclusion 

The Court finds that the settlement is fair and reasonable, and the motion for approval is 

granted. 

Counsel are directed to prepare an order including this order, the other provisions 

submitted in the proposed order, and a corresponding judgment.  The order shall include a 

compliance hearing for a suitable date chosen in consultation with the Department’s clerk.  

One week before the compliance hearing, counsel shall file a compliance statement. 10% of the 

attorney’s fees shall be withheld by the Administrator pending the compliance hearing. 

 

  

 8.  TIME: 10:00   CASE#: MSC19-02506 
CASE NAME: PORTER VS. CITY OF RICHMOND 
SPECIAL SET HEARING ON: IN CAMERA REVIEW 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Hearing required, per previous ruling.  The City’s counsel, custodian of records, and court 
reporter are to attend in person for the in camera proceeding. 

 

 

9.  TIME:  9:05   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON JOINDER IN MOTION TO STRIKE OR TAX COSTS 
FILED BY MORAGA-ORINDA FIRE DISTRICT 
* TENTATIVE RULING: * 
 
See tentative ruling from February 3, 2022. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   02/17/22 

 
 

- 25 - 

 10.  TIME:  9:05   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON OSC RE: WHY COUNSEL SHOULD NOT BE SANCTIONED FOR 
FAILURE TO APPEAR AT THE 2-3-22 HEARING 
* TENTATIVE RULING: * 
 
Appearance required. 

 

  

 11.  TIME:  9:05   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION TO STRIKE OR TAX COSTS 
FILED BY MICHAEL RATTARY, KELLY MORRIS 
* TENTATIVE RULING: * 
 
See tentative ruling from February 3, 2022. 

 

  

 12.  TIME:  9:05   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION TO STRIKE OR TAX COSTS 
FILED BY MORAGA-ORINDA FIRE DISTRICT 
* TENTATIVE RULING: * 
 
See tentative ruling from February 3, 2022. 

 

 

 
 


